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. site-generated traffic will not have a
major impact on area traffic patterns. Any
adverse traffic impacts will be controlled by
implementing certain mitigation measures.”
In effect, this finding, supported by the evi-
dence, undermined the factual basis for
Snow’s complaint of the board’s decision.

Marashlian, the owner of property directly
across the street from the hotel, uses a park-
ing lot for business and guest parking that is
 to be used for hotel parking. (Parking is
currently available to Marashlian and her
guests in a municipal lot on Green Street, but
that lot has a three-hour restriction.) She
testified as follows: “It’s going to affect us a
great deal because already parking is at a

remium in Newburyport and with the hotel
teking all of the east part and a good part of
the west part of the |gsparking that we now
use, it's going to make it that much more
difficult, if not impossible, to find park-
ing.... Our neighborhood at night is quiet
and peaceful and very {ranquil, which is one
of the reasons we purchased this property in
the first place. Both my husband and I are
in very high stress occupations and we
" picked this place first of all beecanse of iis
tranquility. Being on the river and on the
park is very quiet at night.... The pro-
posed valet parking is going to be very dis-
tressful to us. We, like most people who live
on the river, enjoy sleeping with our windows
open, and since we are directly abutting over
where the valet parking is going to be, we
anticipate more lighting, more pollution, com-
pletely disrupting what is now very tranquil
and peaceful. And we are very upset about
that.”

We have previously recited the judge’s
findings as to parking and traffie; as to
 Marashlian’s fears about valet parking, the
judge found that “Tvialet parking for the
Projeet can be managed suceessfully and val-
et parking iz desirable because it maximizes
~ the number of parking spaces available for

‘- the hotel as well as the public.”

The judge's findings bring this case well

_ within the scope of our previous decisions,

. Barvenil emphasizes two basic points.
. First, “[slubjective and unspecific fears”

"> about neighborhood feelings, loss of open

" space, and the like, provide no basis for

L. Commonwealth v. Rolando Carr.

aggrievement. Id. at 132-183, 597 N.BE.2d
48, Marashlian’s fears—becanse of “high
stress occupations”—of the loss of “tranguili-
ty" in the neighborhood fall into this catego-
ry. Her testimony regarding her fear of the
loss of neighborhood tranguility is entitled to
no weight, however understandable her ap-
prehensions.

e

Second, legitimate zoning-related concerns
must be more than “conjecture and hypothe-
sis.” [Id at 188, 697 N.F.2d 48. There must
be “specific evidence demonstrating a reason-
able likelihood” that the plaintiff’s property
interests or legal rights will be adversely
affected. Ibid. Based on the judge’s find-
ings, Snow and Marashlian have failed to
make a “specific showing that the plaintiffs
will either be injured or that such an injury

‘would be special and different from that

which others throughout the zone would ex-
perience....” Cohen v. Zoning Bd. of Ap-
peals of Plymouth, 35 Mass. App.Ct. at 623,
624 N.E.2d 119

Judgment affirmed.
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One defendant was convicted as princi-
pal actor in purse snatching case, with see-
ond defendant convicted under joint venture
theory as driver of getaway car, in the Supe-
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rior Court Department, Suffolk County, Rob-
ert W. Banks, J. Defendants appealed. The
Appeals Court, Greenberg, J., held that: (1)
principal defendant eharged with unarmed
robbery was not entitled to instruction on
lesser included offense of larceny from per-
son, and (2) joint venturer defendant was
entitled to not guilty verdict as driver of
getaway car.

Affirmed as to principai defendant; re-
versed and remanded as to joint venturer
defendant.

1. Criminal Law €=T95(Z5)

Judge is required to charge jury con-
cerning lesser included offenses if evidence
provides rational basis for acquitting defen-
dant of erime echarged and convicting him of
lesser included offense.

2. Criminal Law. ¢795(2.75)

Defendant charged with unarmed rob-
bery was not entitled to jury instructions on
lesser included offense of larceny from per-
son; defendant was required to show a ra-
tional basis for acquitting defendant of great-
er offense and convicting of lesser offense,
and his claim that someone else had taken
purse from victim would lead to acquittal of
both offenses. M.G.I.A, e. 265, § 19(b); c
266 § 25(b).

3. Robbery ¢=24.20

Defendant was entitled to verdict of not
guilty on charges that he was a joint ventur-
er in an.unarmed robbery, serving as driver
of getaway vehicle for purse snatcher, even
. though he sped away when police tried to
stop his vehicle because of its resemblance to
vehicle witnesses said had been used in
crime, man identified as perpetrator by vie-
tim was passenger in car and clothing resem-
bling that worn by man was found in front
seat and under center counsel armrest, and
there was evidence that license plate of vehi-
cle may have been tampered with; vehicle
was not stopped until 45 minutes after inci-
dent, and there was no identification of de-
fendant as driver when robbery occurred.

2. A third defendant, Mack Fisher, the owner and,
at the time of arrest, the back-seat passenger of
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4. Criminal Law ¢=59(1)

Mere association with perpetrators of
crime, before and after its. commission, will
not establish defendant’s guilt as principal,

5. Criminal Law &=58(4, §)

To sustain convietion on theory of joint
enterprise, defendant must be shown to have
ghared mental state required for erime, and
to have assisted principal intentionally in its
commission.

John P. Fulginiti, Cambridge, for Rolando
Carr.
Stephen Neyman, Boston, for Guy Ahart.

Jane Woodbury, Asst. Dist. Atty., for the
Com.,

Before SMITH, GILLERMAN and
GREENBERG, J7.

GREENBERG, Justice.

A jury in the Superior Court convicted the
defendants of unarmed robbery, G.L. c. 265,
§ 19. Guy Ahart was convicted as the prin-
cipal actor in this purse snatching case, and
Rolando Carr was convicted, under a ] ggejoint
venture theory, as the driver of the get-away
car? Ahart asserts as error the judge’s
refusal to instruct the jury on the crime of
larceny from the person, a lesser included
offense of unarmed robbery. We find no
error and affirm his conviction. Carr makes
several arguments on appeal, principally
whether the judge errved in denying his mo-
tion for a required finding of not guilty. We
need not discuss all of the points Carr raises
hecause we agree that the evidence present-
ed by the government entitled Carr to a
required finding of not guilly. Common-
wealth v. Smith, 413 Mass. 275, 275-276, 596
N.E.2d 346 (1992). A rational jury, viewing
the evidence in a light most favorable to the
government, could not conclude that Carr
participated in the robbery. See Common-
wealth v. Lotimore, 378 Mass. 671, 676-678,
393 N.E.2d 370 (1979).

In an attempt to shoulder its burden, the
government presented four witnesses, in ad-

the car driven by Rolando Carr was tried jointly
with these defendants and acquitied by the jury.
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dition to the victim, as part of its case-in-
chief.  Based upon their testimony, the jury
could have seen the facts as follows. We
gummarize the facts in the light most favor-
able to the Commonwealth.

On April 8, 1992, at about 8:30 AM, Jeanne

Gonsalves, a teacher's aide at the Ellis Men-

dell School in the Jamaica Plain seetion of
Boston, was walking to work. As she neared
the Stonybrook frain station on Amory
Street, she noticed a tall man leaning on a
_brick column looking at her. She passed by
the man and continued north toward the
gehool. Sensing that she was being followed,
CGonsalves peered over her shoulder, saw the
man on her trail and started to walk faster.
While being followed, she noticed that the
man was black, thin, at least six feet tall, had
a goatee style moustache, and was wearing a
tan jacket.

When Consalves reached the corner of
Amory and Boylston Streets, she pushed the
“walk” button so that she could cross to the
other side of Amory. Upon reaching the
curb on the other side of the street, she
again glanced over her shoulder. The man
was already halfway across the street. Be-
confingser increagingly nervous, Gonsalves
cradled her handbag in front of her and
quickened her pace. The man overtook her
and passed.

Remembering that a coworker’s house was
nearby on Amory Street, Gonsalves resolved
to reach that house and seek refuge. Ahead
of her on Amory Street, near the home of
her coworker, the man she thought was fol-

lowing her walked over to a big, old, dark- .

colored car parked on the same side of the
road. The front passenger door of the car
was open three or four inches. The man put
his hands on the car door and, while looking
at Gonsalves, asked someone in the car for a
cigarette. By this time, Gonsalves was only
about three feet away.

Hoping to go inside, or at least ring the
bell, Gonsalves turned and walked up the
first set of stairs of her coworker’'s house.
By the time she reached the second or third
step of the second set of stairs, she felt
someone pulling her back down. Gonsalves
lost her balance, but did not fall She
screamed and hollered for help. The same

man who had followed her snatched her
handbag and was “running like nobody’s
business” north on Amory Street. Gonsalves
turned and chased him. That pursuit, to put
it mildly, involved & number of others in the
vicinity.

When Gonsalves became winded, she
stopped rumning. She walked to the school
on School Street where she was met outside
by another teacher. The teacher called the
police, and the school principal stayed with
Gonsalves until the police arrived.

Juan Sousa was driving his son to a nearby
daycare center on Amory Street. Sousa
heard Gongalves’ screaming and yelling and
noticed a tall, thin man, wearing something
tan or khaki, running up Amory Street to-
ward School Street. Sousa turned left out of |
the dayeare center onto Amory Street and, in
his car, chased the man onto School Street,
and then lost sight of him. Thinking the
man was still running on School Street, Sou-
sa passed a slow moving green car. He
drove around, but could not find the man he
SaW running.

|seePaula Rodriguez was driving south on
Amory Street taking two of her children io
school. Rodriguez saw a tall, thin, dark-
gkinned man running in the opposite di-
rection, grasping a pocketbools, chased by a
screaming woman. The man turned onto
School Street and was met by an old, large,
green car with a creme-colored roof. In the
car were two dark-skinned men. The door
opened, the man jumped in and the car
pulled away. Rodriguez followed in her car
as the green car proceeded toward Washing-
ton Street. Other cars pulled between Rod-
riguez' car and the green car, but she was
able to follow the car as it turned left onio
Washington Street then left onto Columbus
Avenue. After about five minutes, when she
got to Centre Street, Rodriguez abandoned
the pursuit so that she could get her children
to school.

Officer Patricia Freeman and her partner,
Officer Roger Burke, responded to the call
from the school teacher and interviewed the
witnesses who were gathered in front of the
school. As a result of those interviews,
Freeman recorded and broadcast a deserip-
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tion of the suspect and the car; then they
unsuccessfully searched the area for about
twenty-five minutes, Both officers returned
to the station to write the necessary incident
reports.

In the broadeast and the reports, the rob-
ber was described as a black male, thin build,
about six feet, one inch tall, wearing black
jeans and a beige or tan coat. The car was
described as a Cadillac with an olive-green
body and a beige roof. On the back bumper
of the car were two George Bush bumper
stickers. Covering the rear license plate was
a black cloth®

Officer Xevin Welsh was on motoreycle
duty the morning of April 8, 1992, when he
heard Officer Freeman’s broadcast describ-
ing the purse snatching, the suspects and
their car._|sgeAbout fifteen minutes after the
broadcast, Welsh went back to the station to
pick up a cruiser and bring it to the mainte-
nanee section in South Boston, At about
9:15 A.M., while driving the eruiser on Ameri-
can Legion Highway near Blue Hill Avenue,
Welsh noticed a green, 1972 Buick Electra
automobile with a beige vinyl roof pulling
into traffic. In the car were three black
men. On the bumper were two George Bush
bumper stickers.

Officer Welsh pulled behind the car and
called operations for confirmation of the de-
geription that he had heard earlier. He acti-
vated his blue lights and siren. The green
car accelerated as it turned left onto Blue
Hill Avenue, and Welsh gave chase. At a top
speed of about sixty or seventy miles per
hour, the pursuit lasted only a few blocks.
By positioning the cruiser behind and to the
left of the green car, Welsh forced it to pull
over and stop at 728 Blue Hill Avenue.
Welsh could see the shoulders of the men in
the green car move forward as if they were

3. Officer Freeman testified that the details re-
garding the bumper stickers and the black cloth
were deseribed to her by a white male, about six
one or six two with an orange-colored beard and
orange hair who, in a white Yugo automobile,
chased the suspects into the Roxbury area. This
witness was not identified and, at trial, was re-
ported to have moved to llincis. His observa-
tions were related to the jury by Freeman with-
out objection.
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reaching for something on the floor of the
car.

Welsh immediately got out of the cruiser,
Both front doors of the green car opened,
and two men got out. As soon as Welsh saw
the doors opening, he drew his weapon and
ordered the men io freeze. The two men, at
gunpeint, did not move; the passenger in the
back seat of-the car also did not move,
About twenty seconds later, backup units
arrived, and the three men from the green
car were handeuffed and put in a cruiser.
Carr was the driver of the green car, Ahart
was the front seat passenger, and Mack
Fisher sat in the rear seat. During an inven-
tory search of the vehicle, Welsh found two
beige jackets in the front seat, and a black
wool cap under the center console armrest on
the front seat. In the black cap was a serew
driver and a screw that fit the rear license
plate mount.

Officers Freeman and Burke went to the
victim’s house and retrieved her and her
davghter. Meanwhile, the three suspects
from the green car, were brought to Amory
Street and stoed, handenifed, in front of a
roadside fence near the dayeare center.
Ahart was wearing wire-rimmed, quarier-
sized glasses. Gonsalves, the victim, sat in
the back of thglgocruiser on the same side of
the road and, without hesitation, identified
Ahart as the man who snatched her purse.
She did not identify either of the other two
individuals.

1. Jury insiruciions concerning larceny.

[1] Ahaxt claims error in the judge’s fail-
ure, upon his request, to charge the jury on
larceny from the person (G.L. c 266,
§ 25[b1)% as a lesser included offense of
unarmed robbery (G.1. ¢, 265, § 19(b1)8 “A

4. General Laws c. 266, § 25()) provides that
“[wlhoever commits larceny by stealing from the
person of another shall be punished by imprison-
ment in the state prison for not more than five
years or in jail for not more than two and one-
half years.”

5. General Laws c. 265, § 19(b) provides that
“[wlhoever, not being armed with a dangerous
weapon, by force and violence, or by assault and
putting in fear, robs, steals or takes from the
person of another, or from his immediate con-
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judge is required to charge the jury eoncern-
ing lesser included offenses if the evidence
provides 2 rational basis for acquilting the
defendant of the crime charged and convict-
ing him of the lesser included offense.”
Commonwealth v. Egerton, 396 Mass. 499,
§03, 487 N.E.2d 481 (1986) (citation omitted).

[2) “[Nleither the prosecutor’s theory of
what occuired nor the defendant's theory
raised any possibility of a finding of the
lesser crime:” the prosecution contended
that the defendant snatched the purse from
the vietim’s shoulder; the defendant contend-
ed that someone else snatched the purse
from the victim’s shoulder. Commaonwealih
v. Ford, 35 Mass.App.Ct. 752, 756-757, 626
N.E2d 1 (1994). The larceny statute, not
requiring the use of force and violence, was
“inapposite to. the condition of the case”
Commonwealth v. Lashway, 36 Mass. App.Ct.
677, 683, 63¢ N.E.2d 930 (1994). If a jury
could find the defendant was misidentified,
then the crime charged in the indictment,
unarmed tobbery, itself would erash. Ibid.
While it is settled law that larceny from the
person is a lesser ineluded offense of un-
armed robbery, Commonwealth v. Jones, 362
Mass. 83, 85-87, 283 N.E.2d 840 (1972), it is
also the case ihat the snatching of a purse
necessarily involves the use of force. [d. at
87-80, 283 N.E2d 840. Cf Comimon-
wealthsn v. Rajotte, 23 Mass. App.Ct. 93, 94-
95, 499 N.E.2d 312 (1986). The instruction
was properly refused.

2. Sufficiency of the evidence.

(81 Defendant Carr claims that the gov-
ernment failed to present enough evidence
for any rational itrier of fact to conclude
beyond a reasonable doubt that he was a
joint venturer in the purse snatching. We
agree.

Viewed in its favor, the government’s case
against Carr consisted of the following. For-
ty-five minutes after the robbery, Carr was
driving the vehicle that provided a means of
get-away for the perpetrator. Carr sped up
and provoked a high speed pursuit for two or
three blocks. Two beige jackets were found
in the front seat of the car. A black wool cap

trol, money or other property which may be the
subject of larceny, sball be punished by imprison-

was found under the center console armrest
on the front seat. In the hlack cap was a
serew driver and a screw that fit the rear
license plate mount.

The evidence failed to show the required
nexus between the defendant and the rob-
bery. See Commonwealth v. Colerino, 31
Mass.App.Ct. 685, 688, 583 N.E.2d 259
(1991). No one testified to having seen Carr
in the get-away vehicle until forty-five min-
utes after the robbery. See id. at 689, 583
N.E2d 259, It is true that an inference,
albeit tenuons and remote, can be diawn that
it the defendant was driving the vebicle atb
9:15 AM, he was driving at 8:30 AM.

A motion for a required finding of not
guilty should be denied only “if all the cir-
cumstances including inferences [that are not
too remote according to the usual course of
events] are of sufficient foree to bring minds
of ordinary intelligence and sagacity to the
persuasion of [guilt] beyond a reasonable
doubt.” Commonwealth v. Nickerson, 388
Mass. 246, 251-253, 446 N.E.2d 68 (1983)
{citation omitied). However, “a conviction
{eannot) rest upon the piling of inference
upon inference or conjecture and specula-
tion.” Commonwealth v. Caterino, supra at
690, 583 N.E.2d-259.

[4,51 “It is settled that mere association
with the perpetrators of a crime, before and
siter its commission, will not establish a de-
fendant’s guilt as a principal” Common-
wealth v. Amoral, 13 Mass.App.Ct. 238, 241,
431 N.E.2d 941 (1682). “To sustain a eonvie-
tion Jpeon the theory of joint enterprise, the
defendant, must be shown to have shared the
mental state required for the erime, and to
have assisted the principal intentionally in its
comrmission. ... There must be proof that
the defendant somehow participated in eom-
mitting the offense, by counseling, hiring or
otherwise procuring the principal, by agree-
ing to stand by, ai, or near the scene fo
render aid, assistance or encouragement if it
became necessary, or to assist the perpetra-
tor in making an escape from the scene.” Id.
at 241-242, 431 N.E.2d 941. The evidence
presented by the government, even streteh-

ment in the state prison for life or any term of
years.”
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ing inferences to their logical breaking
points, fails on all accounts to satisfy this
threshold standard?® See Commonweaith v
Wualsh, 407 Mass. 740, 741-745, 556 N.E.2d
593 (1990); Commonwealth v Swmith, 413
Mass. at 279-282, 506 N.E.2d 346; Common-
wealth v. Caterino, 31 Mass.App.Cl. at 688-
690, 583 N.E.2d 259. Compare Common-
wealth v. Casale, 381 Mass. 167, 172-176, 408
N.E.2d 841 (1980); Commonwealth v. Longo,
402 Mass. 482, 487-489, 524 N.E.2d 67
(1988); Commonawealth v. Giang, 402 Mass.
604, 600-610, 524 N.E.2d 383 (1988); Com-
monwealth v. Stewart, 411 Mass. 34b, 350~
354, 582 N.E.2d 514 (1991); Commonwenlth
v Amaral, 13 Mass.App.Cl. at 243-244, 431
N.E.2d 941; Commonwealth v. Seminara, 20
Mass.App.Ct. 783, 801, 483 N.E.2d 92 (1986).

The judgment against Rolando Carr.is re-
versed, the verdict is set aside, and the case
is remanded to the Superior Court for entry
of a finding of not guilty. The judgment
against Guy Ahart is affirmed.

So ordered.
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Defendants who had prevailed in asbes-
tos removal liahility case applied for expert
witness fees and costs of depositions. The

6. The government attempts lo counier this logi-
cal result and distinguish the controlling case
law by unabashedly stating “there was evidence
identifying Carr as the driver of the get-away
car.” Either the government relies on the erro-
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Superior Court, John L. Murphy, Jr., J,
granted defendants’ application, and plain-
tiffs appealed. The Appeals Court held that
decision of Waldman, holding that, in the
absence of special authorizing statute, pre-
vailing party may not recover expert withess
fees and costs beyond that permitted by stat-
ute, applied retroactively.

Bo ordered.

1. Courts &89

General rule is that common-law deci-
sions apply to past events, the underlying
assumption being that courts find and de-
clare the law that has existed right along.

2, Courts &=100(1)

Decision in Waldmuoan ». American Hon-
da Motor Co., holding that, in the absence of
gpecial authorizing statute or contractual
provision, prevailing party may not recover
expert witness fees and costs beyond that
allowed by statute governing witness fees,
would be applied retroactively to asbestos
removal liability case and thus, prevailing
defendants were not entitled to expert wit-
ness fees and costs not allowed by statute;
general rule was that common-law decisions
apply to past events, it could not reasonably
be claimed that parties, least of all the defen-
dants, relied on their ability to recover costs
when they lurched into litigation and sought
expert testimony, and there was no harsh-
ness or inequity in retroactive application of
what Waldman stated to be the law.
M.G.L.A ¢ 262, § 29

3. Costs =208

Trial judge’s statement that he had con-
sidered the extensive submissions of counsel
and their arguments when awarding deposi-
tion expenses to prevailing defendants in as-
bestos removal liability case satisfied criteria
of Waldman v Amevican Honda Motor Co.,
requiring express [inding of reasenable ne-
cessity following careful serutiny and oppor-
tunity for losing party to be heard; item-by-
jtem analysis would risk deterioration of

neous and disturbing perception that in the pro-
cess of appellate review, the evidentiary record
might be left unconsulted or the government
failed in its duty to read the transcript.



